The dispute over Nova Scotia's Indigenous lobster fishery,
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The dispute has a long history.

In September 1999, the Supreme Court of Canada affirmed the treaty rights of the
Mi'kmagq, Maliseet and Passamaquoddy bands in Eastern Canada to hunt, fish and
gather to earn a "moderate livelihood."

The court decided that a Mi'kmaqg fisherman from Cape Breton, Donald Marshall
Jr., had the right to fish for eels and sell them when and where he wanted —
without a license.

That ruling was based on the interpretation of the Peace and Friendship Treaties
approved by the British Crown in 1760 and 1761, which describe long-standing
promises, obligations, and benefits for the Crown.

The Supreme Court also said Marshall's treaty rights were protected by the
Constitution. However, the court said those rights are limited to securing
"necessaries" and do not extend to the "open-ended accumulation of wealth."

The Supreme Court of Canada clarified its ruling and muddied the waters.

Two months after the Marshall decision, the Supreme Court provided a clarification
that remains at the heart of the current dispute in Nova Scotia.

The court stated that the constitutionally protected treaty rights cited in the first
decision were not unlimited, and the Indigenous fisheries could be regulated.

The court, however, also said those regulations had to be justified for conservation
or other important public objectives.

That key caveat is often cited by non-Indigenous commercial fishermen who say
they would have no problem with a separate, Indigenous commercial lobster
fishery, so long as it complied with federally regulated seasons.
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When the Sipekne’katik First Nation launched its self-regulated lobster fishery on
St. Marys Bay on Sept. 17, the federally regulated fishing season in that area had
been closed since May 31, and it doesn't reopen until Nov. 30.

The federal government has reached fishing agreements with other First Nations
in the region.

After the Marshall decision spelled out the extent of treaty rights in 1999, some
First Nations started fishing for lobster right away, prompting a backlash from non-
Indigenous protesters.

The Mi'kmaqg communities at Burnt Church in New Brunswick and Indian Brook in
Nova Scotia — now known as Sipekne’katik — defied federal authorities and set
traps outside the regulated season.

That led to the seizure of traps, arrests, charges, collisions on the water, shots fired
at night, boat sinkings, injuries and threats of retribution.

At the time, the federal Department of Fisheries and Oceans assumed an aggressive
posture on the water, where DFO boats were spotted ramming Mi'kmaq boats
from Burnt Church.

Despite an ugly start, the federal government eventually started helping First
Nations build their communal commercial fishing fleets. Between 2007 and 2015,
the value of communal commercial landings rose from $66 million to $145 million
for the Mi'kmaqg and Maliseet First Nations.

And in 2019, Fisheries and Oceans Canada signed two 10-year Rights Reconciliation
Agreements with the Elsipogtog (Big Cove) and Esgenoopetitj (Burnt Church) First
Nations in New Brunswick, and the Maliseet of Viger First Nation in Quebec.

Most Mi'kmaq in Nova Scotia say they aren't interested in selling out their treaty
rights.



Bruce Wildsmith, legal counsel for the Mi'kmaqg Rights Initiative, has said the 2019
agreements don't meet First Nations' requirements for a licensed moderate
livelihood fishery, which he sees as separate and distinct from a regular commercial
fishery.

These agreements require Indigenous fishers to adhere to federal regulations,
including restrictions on when fishing can take place.

Wildsmith, who represented Marshall before the Supreme Court, says the Mi'kmag
want a moderate livelihood fishery based on separate consultations with the
federal government. The fishery would have its own set of regulations based on
nation-to-nation agreements that have yet to be drafted, despite years of talks.

Conservation of the lobster stocks is central to the debate in Nova Scotia.

Some commercial fishermen have argued that lobster fishing should not be
permitted at this time of year because lobsters moult — shedding their undersized
shells — in the midsummer months, which is also when female lobsters can mate.

The Sipekne’katik First Nation, however, has insisted that its fisheries management
plan ensures conservation of the lobster stocks, noting that fishing didn't start until
Sept. 17. The First Nation has already submitted a fisheries management plan to
Ottawa.



